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CITY OF SPOKANE YALLEY HEARING EXAMINER

Re: Appeal of SEPA Determination for File No.: APP-2019-0002
EGR-2018-0074/SEPA-2018-0019

ROBERT PHELPS, DECLARATION OF ERIK LAMB IN
SUPPORT OF CITY OF SPOKANE
Appellant, VALLEY’S PRE-HEARING BRIEF
v.
CITY OF SPOKANE VALLEY,
Respondent,
v.

WHIPPLE CONSULTING ENGINEERS,

Applicant.

1, Erik Lamb, declare under penalty of perjury of the laws of the State of Washington, that the
following is true and correct to the best of my knowledge:

1. [ am over the age of eighteen and am competent to testify to the matters set forth
herein.

2. [am the Deputy City Attorney for the City of Spokane Valley (the “City™) and as such

I am familiar with the property located west of the Y intersection of East Sands Road and South

City of Spokane Valley

10219 E. Sprague Avenue

DECLARATION OF ERIK LAMB - 1 Spokane Valley, WA 99206
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Bowdish Road, Spokane Valley, Spokane County, Washington (Spokane County Assessor’s parcel
number 45333.1807) (herein after “Subject Property™).

3 On June 13, 2019, I sent an email to Mr. Bob Phelps, Mr. Al Merkel, and Mr. Taudd
Hume with a letter requesting that all parties agree to continue APP-2019-0002 until such time as the
permits underlying the appeal had been issued. See Attached Exhibit 1. The letter explained that,
under chapter 43.21C RCW (“SEPA”), SEPA requires that an appeal consolidate the appeal of the
SEPA determination with the appeal of the underlying governmental action, which in this case was
EGR-2018-0074 and FPD-2018-0002. The letter further explained that the reason the City was
requesting to stay the appeal hearing was to allow for the permits to be issued and to allow Appellants
enough time, should they so choose, to file an appeal of EGR-2018-0074 and/or FPD-2018-0002.
See Attached Exhibit 1.

4. On June 25, 2019, I received agreement from all parties to postpone the SEPA appeal
until the underlying permits were issued. See Attached Exhibit 2.

5. On June 26, 2019, I sent an email to the Hearing Examiner notice of the agreement of
all parties’ intent to continue the appeal of the SEPA determination until such a time as the underlying
project permits could be issued and an appeal of those permits, if any, could be combined with a
hearing on the SEPA appeal. See Attached Exhibit 3.

DATED this ,2 day of June 2020, in Spokane Valley, Washington.

Deputy City Attorney
City of Spokane Valley

City of Spokane Valley

10210 E. Sprague Avenue

DECLARATION OF ERIK LAMB -2 Spokane Valley, WA 99206
(509) 720-5105 Phone

(509) 720-5095 Fax
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OFFICE OF THE CITY ATTORNEY

CARY P, DRISKELL - CITY ATTORNEY

‘/all @ 10210 East Sprague Avenue ¢  Spokane Valley, WA 99206
(509} 720-5105 # Fax: (509) 720-5095 ¢ cityattorney@spokanevalley.org
.

June 13, 2019

via email to bobandann03(@gmail.com via email to al@alforval. com
Bob Phelps Al Merkel

Appellant Representative of Bob Phelps
11317 East Sundown Drive 3927 South Sunderland Drive
Spokane Valley, WA 99206 Spokane Valley, WA 99206

via email to thume(@pblaw.biz
Taudd Hume

Attorney for Dennis Crapo
505 West Riverside, Suite 500
Spokane, WA 99201

Re: APP-2019-0002, Appeal of MDNS issued for SEPA-2018-0019.
Dear Sirs,

As you’re aware, Mr. Phelps filed an appeal (APP-2019-0002) of the City’s issuance of a
Mitigated Determination of Non-Significance (the “MDNS”), issued for SEPA-2018-
0019 on May 3, 2019. The MDNS is related to a proposed project to fill a portion of Lot
7 of short plat SHP-09-10 (Assessor’s parcel no. 45333.1807), and which is subject to
two pending project permits: an engineered grading permit (EGR-2018-0074), and a
floodplain development permit (FPD-2018-0002). The applicant for the project is also
requesting a floodplain map revision based upon fill from FEMA as part of the permit
process (a “conditional letter of map revision - fill” or “CLOMR-F").

As you’re aware, the State Environmental Policy Act, chapter 43.21C RCW (“SEPA”)
and chapter 21.20 of the Spokane Valley Municipal Code (“SVMC™) require the City to
issue its threshold environmental decision in conjunction with the project review. The
threshold determination is subject to comment and also appeal.

I am writing this letter as there are other requirements set forth by SEPA that must be
addressed related to the pending MDNS appeal. Importantly, both SEPA and chapter
36.70B RCW require that there be no more than one combined open record hearing for a
SEPA appeal and underlying governmental action, which in this case includes EGR-
2018-0074 and FPD-2018-0002. Specifically, RCW 43.21C.075(3)(b) provides that the
City “[sThall consolidate an appeal of procedural issues and substantive determinations
made under [SEPA]...with a[n]...appeal on the underlying governmental action by
providing for a single simultaneous hearing before one hearing officer or body to




consider the agency decision....” Similarly, the SEPA Handbook provides that the Local
Project Review Act “requires counties and cities to combine permit review and
environmental review, and to consolidate administrative appeals of permit and SEPA
decisions.” See SEPA Handbook (2017) p. 48-49. See, e.g., Ellensburg Cement
Products, Inc. v. Kittitas County, 179 Wn.2d 737, 751 (2014) (When a jurisdiction
chooses to provide a procedure for appealing SEPA determinations, it “is required to
‘consolidate an appeal of [SEPA] determinations ... with a hearing or appeal on the
underlying governmental action by providing for a single simultaneous hearing.””
quoting RCW 43.21C.075(3)(b), emphasis added).

What this means is that the City believes the SEPA appeal cannot happen until the
permits for the underlying project have been issued so that appeals of those permits, if
they are filed, may be combined with the SEPA appeal. At this time, the City has not
issued the grading permit or the floodplain development permit, as the City requires
FEMA issuance of the conditional letter of map revision first. The City anticipates that
the FEMA process will take longer than the allowable appeal period provided by the
SVMC, necessitating a continuance of the SEPA hearing. SVMC 17.90.050(A)(1)
specifically allows such a continuance upon agreement of the parties.

Thus, I am writing each of you this letter to request that pursuant to SVMC
17.90.050(A)(1), the parties agree to continue the SEPA appeal hearing until such time as
the underlying project permits can be issued and any permit appeal allowed to be filed to
allow the necessary combined single hearing on both appeals. This allows all of the
issues in the MDNS and any related challenges to the permits to be addressed
simultaneously, which cuts down wasted resources for multiple hearings and allows the
City to comply fully with SEPA.

I am hopeful that all parties will agree to the proposed continuance. If you are agreeable,
please notify me by email at elamb@spokanevalley.org by June 20, 2019 so that we may
notify the Hearing Examiner. However, please be aware that if you do not agree to a
continuance, I will inform the Hearing Examiner of this pending issue and seek either a
stay or dismissal of the SEPA appeal prior to the July 10, 2019, hearing date.

If you have any questions, please contact me at (509) 720-5030 and we can arrange a
meeting of the parties to discuss this issue further.

Regards,

e

Erik Lamb
Deputy City Attorney

ce: Jenny Nickerson, Building Official
Lori Barlow, Senior Planner
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From: Ann Carey [mailto:bobandann03@gmail.com]
Sent: Tuesday, June 25, 2019 4:14 PM

To: Erik Lamb <elamb@spokanevalley,org>
Cc: Albert Merkel <al@alforval.com>
Subject: Re: APP-2019-0002

Eric, .
Thanks again for your time last week and your help in answering our questions.

With the agreement from the City that there would not be an additional charge for appealing the grading and floodplain
permits, we agree to continue the SEPA appeal hearing until such time that the underlying project permits can be issued,
and we have a chance to file any necessary additional appeal.
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Erikk Lamb

Fram; Hearing Examiner <erahearingexaminer@spokanecity.org>

Sent: Friday, June 28, 2019 4:38 PM

To: Erik Lamb; Hearing Examiner

Cc: Thompson, Kimberlee R,; Taudd Hume (thume®@ pblaw.biz); 'Ann Carey’; Albert Merkel;
Cary Driskell

Subject: RE: Continuance of Spokane Valley APP-2019-0002

Mr. Lamb,

Thank you for your correspondence. 1t is my understanding that the parties have stipulated to continue the SEPA appeal
hearing until the underlying project permits can be issued and appeals of those permits, if any, can be combined with
the hearing on the SEPA appeal. This is appropriate and consistent with the law, in my view. The requested continuance
is hereby granted. Since the continuance is indefinite, | leave it to the parties to advise this office, at the appropriate
time, when a hearing needs to be scheduled.

Thank you for keeping us advised of the status of this matter.

Brian T. McGinn

City of Spokane Hearing Examiner
{509) 625-6010
hearingexaminer@spokanecity.org

From:; Erik Lamb [mailto:elamb@spokanevalley.org]

Sent: Wednesday, June 26, 2019 4:47 PM

To: Hearing Examiner

Cc: Thompson, Kimberiee R.; Taudd Hume (thume@pblaw.biz); ‘Ann Carey'; Albert Merkel; Cary Driskell
Subject: Continuance of Spokane Valley APP-2019-0002

[CAUTION - EXTERNAL EMAIL - Verify Sender]
Mr. Hearing Examiner,

{ am writing to notify you and request a continuance of the pending hearing on the SEPA Appeal {APP-2019-0002),
currently scheduled for July 10, 2019. The City has determined that the underlying project permits cannot be issued
untif FEMA has completed its review and issuance of a Conditional Letter of Map Revision, and accordingly there could
not be a combined hearing on July 10th of both the SEPA Appeal and any appeal of the underlying project permits as
required by SEPA and chapter 36.70B RCW. |'ve detailed the analysis in the attached letter.

Given this situation, the City has requested and received agreement from all parties to continue the SEPA Appeal
hearing until the underlying project permits can be issued and appeals of those permits, if filed, can be combined with
the SEPA Appeal hearing. Such a continuance is authorized pursuant to SYMC 17.90.050{A){1). 've attached copies of
the emails agreeing to the continuance from both parties as well.

Based on the above, we believe it is appropriate for you to continue the hearing until the underlying project permits are
issued and appeals on those permits, if filed, may be combined with the SEPA Appeal hearing.

Thank you for your consideration,



Erik

Erik Lamb | Deputy City Attorney
10210 E. Sprague Avenue | Spokane Valley, WA 99206
{509) 720-5030 | elamb@spokanevalley.org

This email and any attachments may be subject to disclosure pursuant to Washington State’s Public Record Act, chapter 42.56 RCW.

Confidentiality Notice: The information contained in this email and any accompanying attachment(s) is intended only for the use of the
intended recipient and may be confidential and/or privileged. If any reader of this communication is not the intended recipient, unauthorized
use, discloslire or copying s strictly prohibited, and may be unlawful, If you have received this communication in error, please immediately
notify the sender by return email, and delete the original message and all copies from your system. Thank you,

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments
or clicking links, especially from unknown senders.



